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The regulation of the legal
profession

@ Key issues

® How do the professions regulate themselves?

® What is the nature of the professional guidance?

® What consequences are there for breach of the guidance?

O

Introduction 3 8\

The structure, organisation, and regulation of the legsi\&“o{f?ssion, at first, appear a
somewhat boring issue. Yet it tells us much about bow-the profession understands
itself, is understood by society, and is able to ex¢£e S power. In this chapter, we will
consider who is allowed to become a sohc1t" ar’a barrister and what training they
must have completed. Further, we will .GG 1\; tder the nature of the ethical guidance
issued by the profession. Essential t \\s ystem of professional ethics is some form
of enforcement and sanction. Of >, most lawyers will follow the guidelines using
common sense and will not b te‘n;"ted to act in an unethical way. However, if public
confidence is to be maintained and the ethical principles are to be taken seriously,
then there must be co texices for those who do breach the ethical codes.

¥

The ne@&f regulation

The regulation of legal services is central to a well-functioning justice system. In his
influential review, Sir David Clementi identified six roles for regulation, as follows.

1. Maintenance of the rule of law If we wish to have a ‘predictable and proportion-
ate legal system with fair, transparent, and effective judicial institutions, then it ‘is
essential to the protection of both citizens and commerce against any arbitrary use
of state authority and unlawful acts of both organisations and individuals’?

2. Access to justice Regulation should ensure that everyone has access to good legal
advice and services.

! D. Clementi, Review of the Regulatory Framework for Legal Services in England and Wales: Final
Report (Cabinet Office, 2004). 2 Clementi (n. 1), 3.



WHO CAN PRACTISE LAW?

3. Protection and promotion of consumer interests Many clients are in a vulnerable
position when seeking advice. They may be going through a difficult personal
time (for example a divorce or an insolvency) or may be making a major decision
(for example buying a house). The regulator must ensure that the lawyer does not
exploit the vulnerable position of the client.

4. Promotion of competition The regulatory framework should promote competition
for legal services. This should help to keep standards high and costs low.

5. Encouragement of a confident, strong, and effective legal profession The regula-
tion can ensure that new members are appropriately trained and able to supply
good-quality services, and that current members are kept up to date.

6. Promoting public understanding of the citizen’s legal rights

Who can practise law?

D

In order to practise, a solicitor must: N7
\

1. have been admitted as a solicitor; «\@

2. have his or her name on the roll; and i\) h

(£

3. have a current practising certificate.? \,: N4
\

. . S\
The Legal Services Act 2007 lists reserved lege &ywmes that can be undertaken only
by solicitors or other approved persons.“if\\f\ 2r approved persons’ includes licensed
conveyancers, patent attorneys, and Crafters, who can undertake certain activi-
ties for which they have received §pe;itic training.” The reserved activities include the

exercise of rights of audience, cor:dr:cting litigation, and obtaining probate.
RN
g N Y \

Legal Services Act 2007, s. 12, offers the following definitions:

Meaning of “reserved legal activity” and “legal activity”

(1) In this Act "reserved legal activity” means—
a) the exercise of a right of audience;
b) the conduct of litigation;
c) reserved instrument activities;
) probate activities;
e) notarial activities;
f) the administration of oaths.

(el

(
(
(
(
(
(

3 Solicitors Act 1974, s. 1. * Legal Services Act 2007, ss 12, 13.
> Legal Services Act 2007, Sch. 4.
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3 THE REGULATION OF THE LEGAL PROFESSION

[...]
(3) In this Act “legal activity” means—
(a) anactivity which is a reserved legal activity within the meaning of this Act as origi-
nally enacted, and
(b) any other activity which consists of one or both of the following—
(i) the provision of legal advice or assistance in connection with the application
of the law or with any form of resolution of legal disputes;
(i) the provision of representation in connection with any matter concerning the
application of the law or any form of resolution of legal disputes.

(4) But "legal activity” does not include any activity of a judicial or quasi-judicial nature
(including acting as a mediator).

(5) For the purposes of subsection (3) “legal dispute” includes a dispute as to any matter of
fact the resolution of which is relevant to determining the nature of any person's legal
rights or liabilities.

(6) Section 24 makes provision for adding legal activities to the reserved legal activities.

Q

\v

This list of reserved activities is important because it s¢i ? hose activities that only
an authorised lawyer can perform. But there are plentv 0f 11etters in which lawyers engage
that are not regulated. These include many non- h'qi S-dommercial matters, claims man-
agement, and insolvency. These are often dealtw‘ §y lawyers, but need not be.
. L
PA \>
Regulatory bodies OQ\
N7
In this section, we will desc;i‘:ﬂ“sume of the main bodies involved in regulating the

legal profession. $
A
The Legal ice: oard

Overseein ll of the regulatory bodies is the Legal Services Board (LSB).

g 2\

Key statute

Under the Legal Services Act 2007, s. 3(2):
The LSB has the job of promoting the regulatory objectives:

(1) In this Act a reference to “the regulatory objectives” is a reference to the objectives of—
(a) protecting and promoting the public interest;
(b) supporting the constitutional principle of the rule of law;
(c) improving access to justice;




REGULATORY BODIES

(d) protecting and promoting the interests of consumers;

(e) promoting competition in the provision of services within subsection (2);

(f) encouraging an independent, strong, diverse and effective legal profession;

(g) increasing public understanding of the citizen's legal rights and duties;

(h) promoting and maintaining adherence to the professional principles.

(2) The services within this subsection are services such as are provided by authorised
persons (including services which do not involve the carrying on of activities which are
reserved legal activities).

(3) The “professional principles” are—

(a) thatauthorised persons should act with independence and integrity,

(b) that authorised persons should maintain proper standards of work,

(c) thatauthorised persons should act in the best interests of their clients,

(d) that persons who exercise before any court a right of audience, or conduct litiga-

tion in relation to proceedings in any court, by virtue of being authorised persons

should comply with their duty to the court to act with independence ier inter-
ests of justice, and

(e) thatthe affairs of clients should be kept confidential. @\
\ X8 )
SN
The job of the LSB is to oversee the regulation of profession. It does not itself

deal directly with complaints about lawyers, but v‘\s fhe )ob of ensuring that there are
adequate regulations in place. In 2013, the Minis 1y /ot Justice announced a review into the
regulation of the legal profession.® The B ,\\@rds Board (BSB) and Bar Council sug-
gested that the LSB, which had kick-st cforms to the regulation of the legal services,
could now be abolished, because t]‘é{;‘gflatory systems are working well.

L4

The Solicitors Regu@$1 Authority

There are three 1en ents to the work of the Solicitors Regulation Authority
(SRA). First, % ti.e standards for solicitors in order to give the public confidence
in the profession. The SRA defines its primary tasks in doing this as follows:

e We set the standards for qualifying as a solicitor.

e We monitor the performance of organisations that provide legal training.

e We draft the rules of professional conduct, particularly to make sure they protect
the interests of clients.

e We provide authoritative guidance and rules to solicitors on ethical issues, laws
and regulations that affect solicitors’ work.

e We administer the roll (register) of solicitors.

¢ Ministry of Justice, Review of Legal Services Regulation (Ministry of Justice, 2013).
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e We provide information to the public about solicitors, their work and the stand-
ards the public is entitled to expect.

e We set requirements for solicitors’ continuing professional development.”

Its second role is to protect consumers and to protect the public interest by regulating
the profession. It lists the features of this role as follows:

e We monitor solicitors and their firms to make sure they are complying with
the rules.

e We exchange information with other regulators and law enforcement agencies in
order to protect the public.

e We investigate concerns about solicitors’ standards of practice and compliance with the
rules, where necessary taking regulatory action such as reprimanding the solicitor.

e When necessary, we close down solicitors” firms so as to protect clients and the
wider public, and returning papers and monies to their owners.
@unals and deal

e We refer solicitors to the independent Solicitors Disciplim‘@\ﬁx
with the prosecutions. (‘;

\
e We run a compensation fund to help people who hi\&bst money as a result of a

solicitor’s dishonesty or failure to account for m{‘j‘/ tney have received.®
(7

(3
Its third role involves consulting with the puwl &ﬁﬁd legal profession to ensure that
the latter provides a good service. R O

All solicitors who practise law are ;e\mteﬁ to hold a practising certificate issued
by the SRA. This must be renewed é%}zar, by means of an application that confirms
that there is appropriate insur@c‘ 13 place’ and that the solicitor has undertaken the
necessary continuing professic {4t development (CPD). It is a crime to practise as a
solicitor without such e@tiﬁc.ﬁe.

The SRA regulati@je work that solicitors perform. It has produced the SRA Code

%N“ {ch s regarded as subordinate legislation'® in that its production
diherised by an Act of Parliament; although it is not produced by
Parliament€tself, it is produced with Parliament’s authority. Solicitors who carry on
investment business are subject not only to the SRA Code of Conduct, but also to the
Financial Services and Markets Act 2000.

The Solicitors Disciplinary Tribunal

The Solicitors Disciplinary Tribunal (SDT) deals with allegations of serious breaches
of the rules." Appeal from the Tribunal lies to the High Court. The Tribunal comprises

7 Solicitors Regulation Authority, What We Do (Solicitors Regulation Authority, 2013).

8 SRA (n. 7). ® SRA, Indemnity Insurance Rules (SRA, 2012).

10 Westlaw Services Ltd v Boddy [2011] EWCA Civ 929.

" R. Able, Lawyers in the Dock: Learning from Attorney Disciplinary Proceedings (Oxford
University Press, 2009).
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50 members, 32 of whom are solicitors and 18, lay members. The Tribunal was created
under the Solicitors Act 1974 and is a statutory tribunal. Its primary role is to adjudi-
cate on allegations of breaches of professional rules.'

The Bar Standards Board

The Bar Standards Board (BSB) has a similar role to that of the SRA, but in relation to
barristers. It describes its primary roles as follows:
e Setting the education and training requirements for becoming a barrister;

e Setting continuing training requirements to ensure that barristers’ skills are main-
tained throughout their careers;

e Setting standards of conduct for barristers;
e Monitoring the service provided by barristers to assure quality;

e Handling complaints against barristers and taking disciplinary t\@t\ier action
where appropriate.”

(‘}\'
The Bar Tribunals and Adjudication Service - k\

=\

The Bar Tribunals and Adjudication Service (BTA‘i(@)gamses hearings in instances

of complaints against barristers. . \
Q \)
Q \\
Other regulators N

Other approved regulators that (g:j) Le involved in regulating the work of people
who perform legal work include.

e the Master of the @§ﬂ

e the Council fo osea Conveyancers (CLC);

e the Chart <insutute of Legal Executives (CILEx);

o the Chartered Institute of Patent Agents (CIPA);

o the Institute of Trade Mark Attorneys (ITMA); and

o the Costs Lawyer Standards Board (CLSB).

The Legal Ombudsman

The Legal Ombudsman was established by the Office for Legal Complaints (OLC)
under the Legal Services Act 2007 and began accepting complaints on 6 October

12 The Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, and the
Solicitors Disciplinary Tribunal (Appeals) (Amendment) Rules 2011, SI2011/3070, govern its procedures.
13 Bar Standards Board, What We Do (BSB, 2013).
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2010. The Legal Ombudsman provides a free complaints resolution service to
members of the public, very small businesses, charities, and trusts.
The Legal Ombudsman can deal with complaints about the following types of
lawyer (and, generally, those working for them):
e barristers;
e costs lawyers;
o legal executives;
o licensed conveyancers;
e notaries;
e patent attorneys;
e probate practitioners;

o registered European lawyers;

e solicitors; and ‘\®\

e trademark attorneys. % a\
\
The Legal Ombudsman can hear a case only after coms ave been made to the

barristers’ chambers. The Ombudsman explains itSservice in the following way:

The Legal Ombudsman resolves complaints :Q?)t legal services. It may be that
your lawyer has failed to do what they agceod, has been slow in responding, or
increased their charges without explaifftg why. Perhaps you think you've been
unreasonably refused a legal servicg<3i"have been pressured to accept a service
you didn’t want. .

We will investigate your co p‘ai;t and look at all the facts to reach a fair outcome.
We are independent, impartiai-und we don’t take sides. If we decide the service you
received was unreas&ngé, e can make sure your lawyer or law firm puts it right.™

X\ 4!
The OmbudsmaQ§‘ primarily focused on poor service rather than misconduct.
Professio@&:\duct should be dealt with by the BSB or the SRA.

Discussion of the complaints procedures

This system of complaints was introduced under the Legal Services Act 2007.
Previously, the Law Society itself had handled complaints. The review by Sir David
Clementi found that there were concerns about the volume of complaints and the Law
Society’s handling of them."> As already noted, the current system is not fully inde-
pendent regulation, but something of a ‘halfway house’'* The Law Society appoints

4 Legal Ombudsman, Here to Help (Legal Ombudsman, 2013).

15 Clementi (n. 1), ch. 3.

¢ A. Boon, ‘Professionalism under the Legal Services Act 2007’ (2010) 17 International Journal
of the Legal Profession 195.
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the SDT, which is predominantly staffed by lawyers, but the independent LSB will
oversee the regulation of the profession. This might be seen as ‘reinvigorating’ the
legal profession by providing external focus. Alternatively, it may be seen as the state
threatening to control professional work."”

There has been some interesting work on the kind of lawyers who have behaved
wrongly. Perhaps surprisingly, age is an important factor, with older lawyers more
likely to commit wrongdoing. It may be that older lawyers are likely to be in more
senior positions and so are less likely to be supervised.'® Characteristics such as pride
and inability to make mistakes are also linked. Commonly, lawyers accused of wrong-
doing argue that they were seeking to achieve justice. Whether that is an attempt to
justify in retrospect what they did or whether it stems from a genuine belief that they
know better than the rules is a matter for debate. Common too is an attitude that
clients are lucky to have got such good advice from lawyers and are ungrateful for the
work that lawyers do. One can imagine that years of working hard for clients whom
the lawyer perceives to be richer, but less talented, than himself or hers ight build
up an attitude that might make it easier for the lawyer to engage ind %

(‘}\,
Self-regulation 'Y x\
A notable feature of the regulatory bodies %\ ﬁﬂ;{( the professions are largely
self-regulating. The Solicitors Regulation Aut*];)"*"t and the Bar Standards Board were
set up by the professions to organise regu,la\to 1. Klthough they are separate from the
professional bodies, they are responsjble xo’them. By contrast, other professions are
overseen by bodies selected by th€ géwernment and over which the professions have
no control. It should be noted, h “wever, that the Legal Services Board is an inde-
pendent body with oversight\of ilic regulation of the profession. It was created under
the Legal Services Ac‘v{1 . in'the run-up to that legislation, there was considerable
speculation that t]é 1. profession might lose its ability to self-regulate. The LSB
can be seen a #sromise whereby an independent body oversees the regulation,
while the prcgswns regulate themselves. Another way of seeing this is as a veiled
threat: the professions will regulate themselves, but they will be watched. If they do
not do the job adequately, external regulation will take place.
Looking at the issue from the perspective of the Bar, Ruth Deech makes the case
for self-regulation, while recognising that it carries dangers:

Self regulation used to be totally appropriate because of the relatively small size of the
Bar, its concentration in London and a few other centres, and the constant surveil-
lance by peers, judges and solicitors. This obviated the need for outside regulation.
Now self regulation has a bad name. Self regulation, if left unchecked, can become
self interest. That is the risk that must be guarded against. We need appropriate

7 Boon (n. 16). 3 Able (n. 11).
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3 THE REGULATION OF THE LEGAL PROFESSION

checks and balances in place to ensure that self regulation does what is necessary to
reinforce independence, that is, organise the profession to ensure that its members
genuinely support the rule of law and the proper administration of justice.*’

The division between the SRA/BSB and the LSB has caused concern for some.** The

exact relationship between these bodies will emerge over time. The more interven-

tionist the LSB, the harder it will be for the profession to claim that it is self-regulating.
A number of reasons are given in favour of self-regulation.”*

1. A profession can be governed by principles and rules made by people who have
technical skill and knowledge of how the profession works in practice.

2. The intimate knowledge of the profession means that changes can be made quickly
in response to changes in professional practice.

3. Enforcement and monitoring is easier if undertaken by those who work in the
same areas as those being assessed. Less work has to be done to explain to the regu-
lators the reasons why certain actions have been taken and regu& will easily be
able to spot inappropriate practices. There will also be gre°- t if the regulator
is a fellow professional.

4. Changes can take place more easily because there :N&b need to work with third
parties if amendments to regulations are requixe U

Why does independence matter?* It is becwn\fjenables clients and organisations
to challenge the government of the day; it ,\gause it secures the interpretation and
application of legislation by persons wh(\\ave no conflicting loyalties.”» Independence
is inseparable from the enforcem y haman rights.

Another mark of being a@c essional is self-governance. Most professions—
perhaps all—have professiopa! Yodies that seek to create rules that govern how its
members should act. Ofsturee, not all of these are ethical principles. Rules governing
how a person sho @Lens in court are not really an ethical issue. However, while
deciding that t@& 2stons determine the professional codes and deal with breaches
of those ¢ sarvof the autonomy that is seen as a hallmark of professionalism,
it may als e seen as an inappropriate lack of control. Allowing lawyers to be the
legislators, prosecutors, judges, and juries for any breach of lawyers’ professional eth-
ics may lead some to raise an eyebrow. Many workers would like the idea of making

¥ R. Deech, ‘How the Legal Services Act 2007 has affected regulation of the Bar’ (2011) 11 Legal
Information Management 89, 91.

2§, Patel, C. Howarth, J. Kwan, and P. McDonald, Reform of the Legal Profession (Wilberforce
Society, 2012).

2L C. Decker and G. Yarrow, Understanding the Economic Rationale for Legal Services Regulation
(Regulatory Policy Institute, 2010).

2 G. Turriff, “The consumption of lawyer independence’ (2010) 17 International Journal of the
Legal Profession 283.

% The Law Society of Upper Canada, Task Force on the Rule of Law and the Independence of the
Bar (The Law Society of Upper Canada, 2006), para. 1.
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their own rules, and then deciding how and when to enforce them. This is especially
ironic in the case of lawyers, who are involved in a legal system applying to others who
have very little control over the promulgation and enforcement of the law.

However, the issue is not straightforward, as we shall see. If it is alleged that a
lawyer handled a case badly, does anyone apart from another lawyer have the skill
to determine whether the first lawyer gave bad advice? A layperson is simply not in
a position to know whether the lawyer’s advice on the interpretation of a contract,
for example, was negligent or not. Further, if the government takes on the role of
investigation, it may pick on lawyers who are effective in bringing litigation against
the government itself or who stand up for the rights of unpopular individuals, rather
than seek out wrongdoing. While professional regulation brings with it dangers, so
too does leaving regulation to the government.

There are two major problems with self-regulation. First, there is an incentive for
the regulator to entrench the profession’s monopoly: if the regulator of the legal pro-
fession is the legal profession, it will be in its own interests to restrict W n become
a lawyer and who can carry out legal work.* Second, there is the px i;}@of percep-
tion: self-regulation can create the appearance of lawyers ‘lookizg affer their own’

The traditional model of regulation has required a clq:\vx}&ration between the
regulator and the regulated. However, there is some suopcrt for ‘responsive regula-
tion’ Julian Webb and Donald Nicolson describe thi?}Me following way:

Responsive regulation is fundamentally concerp \ Vlfh developing...a positive con-
ception of trust, drawing on a recursive relaw Qc. 1ip between the actors. This requires
that regulation is grounded in ‘reflexi \ ationships characterised by integrity,
flexibility and participation in dec1 6} 4king, by diffusion of authority and less
top-down administration.®

The SRA Code of C
The SRA has prod&e& h SRA Handbook, the latest version of which appeared in

April 2013. Q\
Follow the Code

The Handbook explains its aim as follows:

This Handbook sets out the standards and requirements which we expect our regu-
lated community to achieve and observe, for the benefit of the clients they serve and
in the general public interest.

2 A. Shaked and J. Sutton, ‘The self-regulating profession’ (1981) 48 The Review of Economic
Studies 217.

» J. Webb and D. Nicolson, ‘Institutionalising trust: Ethics and the responsive regulation of the
legal profession’ (1999) 2 Legal Ethics 148, 149.
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It goes on to set out in more detail:

We are confident that the contents of this Handbook, coupled with our modern,
outcomes-focused, risk-based approach to authorisation, supervision and effective
enforcement will

benefit the public interest;

support the rule of law;

improve access to justice;

benefit consumers’ interests;

promote competition;

encourage an independent, strong, diverse and effective legal profession;

increase understanding of legal rights and duties; and

promote adherence to the professional principles set out in the Legal Services
Act 2007.

. O
N4
Y
This Handbook provides a code of ethical condw @r solicitors. This new
code departs from the style of previous codes in a.&‘u?g g way: it seeks to rely on

principles-based regulation rather than rules-baszd tegulation.
(3
R

L . -\
Principles-based regulation PAN))

Principles-based regulation can be of‘g,asted with rules-based regulation, the latter
being based on setting down détatled tules with which people are expected to comply
carefully. Critics complain thatwtles-based regulation involves ‘nit-picking bureau-
cracy in which compliagce 4:th detailed provisions is more important than...the
overall outcome’*« (2,

A vparticular eq\l\un 1s that rules-based regulation leaves professionals making
ethical decisidn§ &iviply to ‘follow the rules’ rather than actually to try to find out the
best solutg to the problem at hand. As Nick Smedley argues: ‘[PJages and pages of
rules can create a passive, dependent culture. The focus shifts to filling in the form
correctly, rather than thinking positively and creatively about how to meet the highest
standards of conduct and service.”’

The SRA Handbook instead prefers principles-based regulation (sometimes
known as ‘outcomes-based regulation, or OFR). This sets out principles that are to
be followed and outcomes to be achieved, but leaves the detail of what the principles

¢ J. Black, The Rise, Fall and Fate of Principles-Based Regulation, LSE Law, Society and Economy
Working Paper 17/2010 (November 2010), online at http://ssrn.com/abstract=1712862, 3.
7 N. Smedley, Review of the Regulation of Corporate Legal Work (Law Society, 2009), 3.
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mean for a particular situation with a particular client for the lawyer. To quote Nick
Smedley again:

Principles-based regulation, as advocated by the LSB in its draft Business Plan,
focuses more on outcomes, allowing the regulated community latitude to achieve
stated goals. The idea is to instil a culture of personal and corporate responsibility,
maturity and commitment to higher standards.?®

Charles Plant, chair of the SRA Board, summed up the approach in this way:

OFR amounts to a shift in emphasis from prescriptive, rigid rules to flexible,
outcomes-focused requirements...the way the legal services market is evolving
demands that regulation should focus more on the quality of clients’ experience—
and less on prescribing the approach that firms should take.”

Supporters of the new principles-based regulation claim that it allows a solicitor to
find the solution to an ethical dilemma that best fits the relationship with a client.
For example, what might resolve the dilemma in a case involving azn c@ confused
client might not be appropriate if the client were an experlenceﬂ Q & s person. We
might be happy to allow the business person to consent to a )W%lator toactina
case involving a conflict of interest, but not a vulnerable clwey

They also acknowledge that there is a danger that a zles~based approach can pro-
duce an absurd result if applied without thought to & particular case. Bronwen Still
gives the example of a rule saying that sohc1tors " aast pay clients any interest earned
on money held on their behalf.** She arguesj’l'& 1t the amount of money were tiny, it
might be absurd to require the lawyer tos §o L a cheque for a few pence. Indeed, in the
case of large company, it may cost vany more to deal with the cheque than the
value of the cheque itself.

The SRA Code of Conduct issira Vtured by means of certain outcomes that a solici-
tor should achieve. Thes comes are supported by ‘indicative behaviours. These
are seen as examples Zvs in which the outcomes might be achieved. A solicitor
who follows the aave behaviour can be safe in the knowledge that he or she is
behaving pro@w a solicitor may depart from the indicative behaviours if doing
so would better* promote the outcomes in the particular case.

A notable feature of the new Code is the lack of detailed guidance. That is deliber-
ate. The aim is for solicitors to think about how the outcomes can be achieved for each
client. What might achieve the outcome for one client may not achieve the outcome
for another.

# Smedley (n. 27), 3.

¥ C. Plant, ‘Our proposals for alternative business regulation, Speech delivered at The Lawyer’s
conference on alternative business structures (8 November 2010), online at www.sra.org.uk/sra/
news/plant-abs-proposals-speech.page

% B. Still, ‘Outcomes-focused regulation: A new approach to the regulation of legal services
(2011) 11 Legal Information Management 85.
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It is easy to exaggerate the difference between a rules-based approach and an
outcomes-based approach. It might be pointed out that some of the ‘outcomes’ are
very specific and look like rules. For example, under the complaints procedure,
one outcome is that clients must be notified of their right to complain to the Legal
Ombudsman. That looks very much like a rule. Similarly, the outcomes requiring that
there is no conflict of interest, breach of a solicitor’s undertaking, or breach of confi-
dentiality look rather like rules, even if expressed as outcomes.

The ten Principles

The Handbook opens with ten Principles that underpin the SRA Code of Conduct.

Follow the Code

You must:
1. uphold the rule of law and the proper administration of jus’ice,
2. act with integrity;
3. not allow your independence to be compromised;
4. actin the best interests of each client;
5. provide a proper standard of service to your ¢iients,
6. behave in a way that maintains the trust tha puolic places in you and in the provision

of legal services;

7. comply with your legal and regulatc.v ¢ bligations and deal with your regulators and
ombudsmen in an open, timely and co-operative manner;

8. run your business or carry aut your role in the business effectively and in
accordance with proper sovernance and sound financial and risk management
principles;

9. run your business o carry out your role in the business in a way that encourages
equality of oppurtusity and respect for diversity; and

10. protect cliert money and assets.

-

The SRA explains: ‘We expect you to act in accordance with the Principles in
everything you do; for example, when dealing with clients, or the SRA! It also
acknowledges that, in some cases, these Principles will conflict. In such a case, the
following advice is offered: “Where two or more Principles come into conflict, the
Principle which takes precedence is the one which best serves the public interest in
the particular circumstances, especially the public interest in the proper administra-
tion of justice’*

31 Solicitors Regulation Authority, Outcomes-Focused Regulation at a Glance (SRA, 2011).
2 SRA (n. 31), para. 2.2.



SELF-REGULATION

Outcomes and indicative behaviours

Having set out the ten Principles, the Handbook then proceeds to discuss particular
issues. In broad terms, these are described as:

e You and your client

e You and your business

You and your regulator

e You and others*

It does so by setting out objectives and indicative behaviours.* The guidance sets out
the difference between these:

Outcomes we require which, when achieved, benefit users of legal Services and
the public at large. These Outcomes are mandatory and, when achieved, will help
ensure compliance with the Principles in the particular contexts coveted by the
various chapters in the Code. We recognise that these mandatory O es may
be achieved in a variety of ways depending on the particular ¢l Xances, and
we have supplemented the mandatory Outcomes with non &atory ‘Indica-
tive Behaviours’ to aid compliance. The Indicative Behay which we set out
are not exhaustive: the Outcomes can be achieved in‘other ways. We encourage
firms to consider how they can best achieve the @ teomes taking into account
the nature of the firm, the particular circumstax E:s(s} and, crucially, the needs of
their particular clients.” 2 ’ \,)
In short, the outcomes must be achiev: \"1\»4 indicative behaviours are good ways,
but not the only ways, of achievin l@:gufcomes.

Examples of the outcomes and\indicative behaviours will be given throughout this
book. But to give an exam@ofﬁw hy the Code is structured in this way, the following

is an example. .
¥
P2 N

Follow the Code

Outcome 1.1 requires:
you treat your clients fairly
Indicative Behaviour 1.3 requires:

...ensuring that the client is told, in writing, the name and status of the person(s) deal-
ing with the matter and the name and status of the person responsible for its overall
supervision

3 SRA (n. 31), 12. 3t SRA (n. 31), 12. 3 SRA (n. 31), 12.
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Nearly always, informing the client in writing who is dealing with the matter and
who is responsible for overall supervision will be part of treating a client fairly. But
you could imagine cases in which that might not be appropriate. If the client has been
dealing with the lawyer for years and knows very well who is dealing with the case, he
or she may not need to be told. A client who cannot read may not need the advice in
writing, preferring it instead in another form. By making this an indicative behaviour,
the Code allows solicitors to use common sense to ensure that clients know what they
need to know.

4 0\

@ What would you do?

An ethical dilemma arises and your partner instructs you to act in a way that clearly
breaches one of the indicative behaviours in the Code. You discuss this with the partner;
he says that is the way in which the firm has always dealt with this issuc and no one has
complained. How will you satisfy yourself that you are acting in I'i:o ‘with the Code?

What would they do?

This ‘What would you do? scenario is accompanied by a padzast in which current law students
debate the issues and articulate their own responses to n:: ethical questions that it raises. The
podcast is available online at www.oxfordtextboolss.cc.uk/orc/herringethics/

R\ %4
-, \\
IS

Issues around codes QQ s

N
:‘4

There has been quite SK deLate over what a lawyer’s ethics code should try to do.

W\
How detaile&t&gguidance should be
J

The deba &Wc?n principles-based regulation and rules-based regulation high-
lights the central problem. The more detailed the rules are, the greater the risk that
lawyers following the ‘letter of the rules’ will not, in fact, achieve an ethical result.*®
On the other hand, if a code seeks to highlight general principles, it will be vague and
some think that it will lose its value.’” John Flood has expressed the concern that large
law firms are manipulating the UK’s principles-based regulatory system to promote

% A. Crawley and J. Bramall, ‘Professional rules, codes, and principles affecting solicitors (or what
has professional regulation to do with ethics?); in R. Cranston (ed.) Legal Ethics and Professional
Responsibility (Oxford University Press, 2005).

7 D. Edmonds, ‘Training the lawyers of the future: A regulator’s view, Lord Upjohn Lecture
(19 November 2010), online at www.legalservicesboard.org.uk/news_publications/speeches_
presentations/2010/de_lord_upjohn_lec.pdf
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their own narrow self-interests.”® He has suggested that large law firms have sought
to ‘exploit’ the principles-based approach ‘to arrogate power to themselves’ and to
‘escape considerable, though not all, regulatory oversight’®

As Donald Nicolson argues:

Detailed ethical codes undermine ethical evaluation. They tend to replace ethical
decision-making with mindless conformity to rules and inadvertently suggest that
compliance with the code is sufficient for moral behaviour because all possible ethi-
cal dilemmas have been considered by the experts.*

A further problem with detailed ethical codes is that they can quickly become out of
date, with new technologies and new practices changing what might be regarded as
standard behaviour. Without regular updating, detailed codes can come to be seen
as irrelevant.*! The benefit of more generalised principles is that they will require less
updating.*

T\
Are codes about enforcement? \\(b
The traditional approach to regulation has been to lay out aé)of rules and then to
provide a system for dealing with complaints made by, t?.‘: lic. John Briton and
Scott McLean have set out some of the difficulties Jr@such a ‘complaints-driven’
approach, which can be summarised as follows.‘fn‘ SJ()

1. The complaints-driven approach focuses’;en:;\be conduct of individual lawyers. It
involves the punishment of individuals\¥Wio breach the ethical codes. However,
this ignores the fact that lawyers a eenced by the culture of the firms in which
they work. As Briton and Mcl{ea:Tut it, a complaints-driven approach identifies

and deals with the ‘ “bad egg) lawyers, but leaves incubator law firms off limits’*

2. Complaints-driven prgegss=s-are highly selective in their application. Briton and
McLean argue that& ors working in the areas of family law, personal injury, con-
veyancing, or a‘*e are many times more likely to be the subject of complaints as
compareddyithithcse who work in commerecial litigation, banking, or construction
law. Yet there is no reason to believe the latter groups are more ethical than the
former.

3% ]. Flood, “The landscaping of the legal profession: Large law firms and professional re-regulation’
(2011) 59 Current Sociology 507. * Flood (n. 38), 508.

“ D. Nicolson, ‘Mapping professional legal ethics: The form and focus of the ethics’ (1998)
1 Legal Ethics 51, 64.

1 D. Morgan, ‘Doctoring legal ethics: Studies in irony in legal ethics and professional responsibil-
ity in R. Cranston (ed.) Legal Ethics and Professional Responsibility (Oxford University Press, 2005).

42 Nicolson (n. 40).

# J. Briton and S. McLean, ‘Incorporated legal practices: Dragging the regulation of the legal
profession into the modern era’ (2008) 11 Legal Ethics 241.

4 Briton and McLean (n. 43), 242.
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3. Complaints-driven processes focus on minimum standards. They punish conduct
that falls well below the line of acceptable standards, but do nothing to promote
behaviours of the highest standard.

4. Complaint-driven processes are reactive. They respond to wrongs only once they
have happened, but they do not prevent bad conduct from occurring in the first
place. It is true that responding to complaints can be seen as providing a deterrent,
but that is a narrow focus to prevention.

Another point that could be added to these is that complaints-driven models usually
rely on clients bringing complaints. There are two difficulties with this. The first is that
it does not deal with cases in which clients do not have the capacity to complain: when
the clients are those with mental illness, for example. Second, it does not deal with
unethical conduct that does not harm an identified client, but which is more generally
contrary to the public good. Then, there may be no individual with sufficient interest
to make the complaint. \

One view is that codes should set out what behaviour is un<ceapt % e and should
lead to sanctions. Another view is that codes should also rrovide' guidance in cases
in which there is no clearly wrong answer, but two per %Ié alternatives. In such
cases, the code might offer guidance to indicate wha‘ ‘* e the most ethical course
of action, even though taking the less desirable ac:: Quwﬂl not be bad enough to war-
rant censure. In other words, is the code desi g&e‘llmmply to stop the worst kind of
behaviour or is the code also to promote Ihr \&‘dl behaviour?®

One of the problems that can arise w 1’.‘\ pidfessional codes generally is that part of
them gets ignored. Everyone in the ’I‘c ssion overlooks the detail of particular pro-
visions and the enforcers over, Q failure to comply.* It may be that the require-
ment has become obsolete or *-'nply too burdensome to be realistic and may even
be widely accepted as a rrér This is a very familiar aspect of regulation and occurs
in many walks of life ad practice is for those overseeing codes to check regularly
whether there ar%hs lete provisions of this kind that need to be rejected. However,
the existenge offhese ignored and unenforced provisions is problematic. There may
be provisiods on which there is no consensus whether the regulation is, in effect, a
‘dead one’* This lack of consensus may mislead lawyers to believe that they will not
get into trouble for behaving in a particular way when they will. Worse, it might lead
to a lessening of respect for the code if ‘comply with the parts with which it makes
sense to comply’ becomes the norm.

* N. Moore, ‘The complexities of lawyer ethics code drafting: The contributions of Professor
Fred Zacharias’ (2011) 48 San Diego Law Review 335.

6 F. Zacharias, ‘What lawyers do when nobody’s watching: Legal advertising as a case study of the
impact of underenforced professional rules’ (2002) 87 Iowa Law Review 971.

7 ]. Sahl, ‘Behind closed doors: Shedding light on lawyer self-regulation—What lawyers do when
nobody’s watching’ (2011) 48 San Diego Law Review 447.
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One code for all lawyers?

There is an issue over the extent to which it is possible to produce one set of guid-
ance that applies to all solicitors. The practices of the lawyer who focuses on domestic
violence cases for little or no pay are a world away from those of the lawyer in the city
with large businesses as clients, negotiating deals worth millions of pounds. Both will
face profound ethical dilemmas in their work, but those dilemmas will be of a very
different kind. The kinds of protections that an individual client seeking advice on his
or her welfare entitlements needs from the code are utterly different from the protec-
tions needed by a client who is an international corporation.*

Indeed, in his review, Nick Smedley suggested that the kind of regulation pro-
moted by the SRA was largely irrelevant for large firms.” He suggested creating
a ‘Corporate Regulation Group’ within the SRA, which could then produce guid-
ance tailored to the needs of commercial practice.”® One issue that the specific
guidance could address is how ethical principles work in the 1nternahQnal arena
in which there are competing understandings of ethical principl«s:’ @ponents of
this suggestion argue that such an approach would lead to the @i ntation of the
solicitors’ profession. Solicitors should accept one code fg:@Al~even if some will
find portions of the code more relevant than others. The’ ”& of a separate code for
commercial law firms would not be as revolutiona:: VUI'[ sounds, however: large
law firms already arrange their own legal pract*c \d"}lrses (as we shall see later in

this chapter). . ,\\
Q \)
-, \\
The legal status of codes Q\,

There has been discussion of the CGQ s in the case law and the following points appear
to be well established. X

e Simply because cg& (it is prohibited by the code does not mean that the behav-
iour is illegal.* aaes set out ‘professional conduct, not legality.”

e A judge c@é&cu e that provisions of a code are in error. In Thai Trading Co.
v Taylor,>* a*provision under the Solicitors Practice Rules was said to be inap-
plicable after the court decided that the case law underpinning them should be
overruled.

* C. Sampford and S. Parker, ‘Legal regulation, ethical standard-setting and institutional design,
in S. Parker and C. Sampford (eds) Legal Ethics and Legal Practice: Contemporary Issues (Oxford
University Press, 1996). ¥ Smedley (n. 27).

% R. Lee, ‘Liberalisation of legal services in Europe: Progress and prospects’ (2000) 30 Legal
Studies 186.

51 L. Etherington and R. Lee, ‘Ethical codes and cultural context: Ensuring legal ethics in the
global law firny’ (2007) 14 Indiana Journal of Global Legal Studies 6.

52 Picton Jones v Arcadia [1989] 1 EGLR 43. >3 Giles v Thompson [1993] 3 All ER 321.

* [1998] 2 WLR 893.
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o It seems that a distinction may be drawn between the core codes and supplementary
guidance, with the core codes having a stronger status than supplementary guidance.”

e Breach of a code could be evidence of negligence. However, it does not follow that
because a lawyer has breached a code that therefore he or she was negligent. That
said, if conduct did breach the code, a lawyer would face an uphill task claiming
that the breach was reasonable.

Digging deeper

A good ethical lawyer will need to:

1. be able to identify that there is an ethical issue that needs addressing;

2. be equipped to determine what is the best response to the ethical issue; and

3. have the character and determination to carry that decision through.

The ethical codes primarily focus on the second of these skills.>® A persor: is likely to consult
the code only if he or she thinks that there is an issue on which directicn is needed.

The first skill, identifying that there is an ethical problem, is ane that is difficult to teach.
Some believe that everyone has a ‘conscience’—that is, a kiria 2f inner voice that will warn
them that what they are doing is wrong. But not everyen= iy, convinced by that.

Notably, the third skill is one that is little dealt wit'r i: the code. Perhaps most cases of
wrongdoing by lawyers have been ones in whick ‘cwyers know that they are doing the
wrong thing, but do it anyway.*’

oW

Ao

The Bar Council Code o1€0n’duct

/,
The Bar Council Code ofiCcuduct (the Bar Code) is notably shorter than the SRA
Code. This is perha@- surprising. Barristers do not have to handle clients’ money
and their conta&ﬁt cliznts is less direct. There are therefore fewer issues with which

to deal. Q\ 2

Follow the Code

The Bar Code, para 105, explains:

A barrister must comply with this Code which (save as otherwise provided) applies to
all barristers whenever called to the Bar.

5 Garbutt v Edwards [2005] All ER (D) 316.

¢ R. Moorhead, V. Hinchly, C. Parker, D. Kershaw, and S. Holm, Designing Ethics Indicators for
Legal Services Provision (Legal Services Board, 2012).

*7 L. Levin, ‘Misbehaving lawyers: Cross-country comparisons (2012) 15 Legal Ethics 357.
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The general purpose of the Code is said, in para 104, to be the following:

The general purpose of this Code is to provide the requirements for practice as a bar-
rister and the rules and standards of conduct applicable to barristers which are appro-
priate in the interests of justice and in particular:

(a) in relation to self-employed barristers to provide common and enforceable rules
and standards which require them:
(i) to be completely independent in conduct and in professional standing as sole
practitioners;
(i) toact only as consultants instructed by solicitors and other approved persons
(save where instructions can be properly dispensed with);
(iii) to acknowledge a public obligation based on the paramount need for access to
justice to act for any client in cases within their field of practice;
(b) to make appropriate provision for:
(i)  barrister managers, employees and owners of Authorised Bodies; and
(ii) employed barristers taking into account the fact that such barristers are
employed to provide legal services to or on behalf of their crirpioyer.

QO

The general principles g C} A
K<)
Just like the SRA Code, the Bar Code has some’P\Q §rfinciples.
PS))
=\

Follow the Code N

The Bar Code, para 301, reads:
A barrister must have regara to paragraph 104 and must not:

(@) engage in cond: it whether in pursuit of his profession or otherwise which is:
(i)  dishonet or otherwise discreditable to a barrister;
(i) prejudicial to the administration of justice; or
(iii) likely to diminish public confidence in the legal profession or the administration

of justice or otherwise bring the legal profession into disrepute;

(b) engage directly or indirectly in any occupation if his association with that occupation
may adversely affect the reputation of the Bar or in the case of a practising barrister
prejudice his ability to attend properly to his practice.

The Bar Code then goes on to deal with detailed provisions governing the practice
of the Bar. We will examine these at the appropriate points throughout this book.
Notably, these do not rely on the same distinction between ‘outcomes’ and ‘indicative
behaviours™ as the SRA Code of Conduct; rather, they present the more traditional
approach of setting out what conduct is or is not permitted.
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Alternatives

We have grown accustomed to the idea of professional bodies publishing ethical guide-
lines, but there are alternatives. We could simply leave ethical matters to the individual
autonomy of the lawyer concerned. Should that lawyer behave clearly unethically, he or
she would be subject to punishment, but otherwise ethical issues would be matters of indi-
vidual conscience. In favour of such a view would be the argument that on many matters
of ethical behaviour there are a range of acceptable views and that it would be wrong for
the profession to presume a single ethical stance.”® Further, such an approach would rec-
ognise that the ethical thing to do will depend so much on the particular circumstances of
the case that generalised guidance is not very helpful. Finally, it can be argued that ethical
issues need careful thought and balancing of principles. Encouraging lawyers to think that
ethical dilemmas are resolved by means of following rules is encouraging lazy thinking.”

These are strong points. However, if people are to be punished for acting unethi-
cally, they are entitled to know what the profession will regard ?9.‘ugghical’. Second,
some practitioners may have no clear intuitive sense of what: “f\e\rlght thing to do
and believe that, in such a case, guidance should be offered "‘ rofessional bodies.
This is especially so given the general lack of ethical ec’.{i{ on provided both gener-
ally and especially in law schools. Third, it is importan:<hat the public has complete
confidence in the legal profession. The existence ar: eéde marks the profession’s com-
mitment to ethical practice and gives the B,L\\'{\Jreassurance that lawyers take their

ethical obligations seriously. P
A rather different approach is to allos #ents and lawyers to set out the ethical prin-
ciples that will govern their relati ip.1ndeed, there is some evidence that, in com-

mercial practice, some large cdmpeiies require lawyers acting for them to agree to an
ethical code.®* This may have an aitraction for a company that sells itself as being, for
example, ‘green’ or as h@, an ethical approach. It will want those who act on its behalf
to follow the same 4ch 10 preserve its reputation. It also has the benefit for interna-
tional compani caswzing that, wherever they are in the world, their lawyers are fol-
lowing th?& gaidance. There is, of course, no problem with a firm agreeing to taken
on heightened obligations beyond those set out in the professional codes. The problem
will arise where the agreement between the firm and client permits conduct that would
otherwise breach the professional code. As we shall see in this book, there are several ethi-
cal principles under which the consent of a client means that the code is not breached. An
example would be confidentiality: if the client consents to the disclosure of confidential
material, there is no breach of ethics. However, breach of other principles cannot be justi-
fied by claims that the conduct was required by the client. So, obviously, it is no defence
to an allegation that a lawyer lied to the court if the lawyer claims that the client required

*8 W. Simon, ‘Ethical discretion in lawyering’ (1988) 101 Harvard Law Review 1083.

% Nicolson (n. 40).

€ C. Whelan and N. Niv, ‘Privatizing professionalism: Client control of lawyers’ ethics’ (2012)
80 Fordham Law Review 2577.
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him or her to do so. Andrew Boon has raised another concern.®® He worries that, under
principles-based regulation:

Firms may have a very different practice on a particular ethical issue than that of a neigh-
bouring firm and divergence could magnify over time. The risk here is that the common
ground of professional ethics is lost, with each firm becoming an ‘ethical silo.*

There has been an interesting shift in the role of regulation. In the past, the primary
role of the regulator was to issue guidance and to handle complaints from the public
about lawyers who breached the guidance. There have been two tensions here. The first
is the extent to which the regulators should deal with cases in which the complaint is
not that the behaviour is unethical as such, but rather that the lawyer has simply done
a bad job. Traditionally, regulators have seen complaints of negligent work as a matter
to be dealt with by suing in the courts. However, the division between conduct that is
unethical and that which is negligent is now coming under pressure. Second, there is
a tension over the extent to which regulators are meant to ensure comp ce with the
guidance or whether their role is simply to respond to complaints-{r e pubhc

With this in mind, it might be questioned whether it is helpiGP have separate
codes for barristers and solicitors. Might it be more helpfu @a\re codes based on
categories of work?®

N\ \
6\?}
Complaints about solicitors . f\\
"\ ~D

A client who is unhappy about the wa %hlch the lawyer has treated him or her is
likely to start by making a compl *n law firm itself. The SRA Code requires that
all complaints are dealt with fai;laglt #d promptly.

Follow the Code \

O 1.9 clients are infcrmed in writing at the outset of their matter of their right to com-
plain and how complaints can be made;

O 1.10 clients are informed in writing, both at the time of engagement and at the
conclusion of your complaints procedure, of their right to complain to the Legal
Ombudsman, the time frame for doing so and full details of how to contact the Legal
Ombudsman;

O 1.11 clients' complaints are dealt with promptly, fairly, openly and effectively;

' Boon (n. 16). %2 Boon (n. 16), 213.

¢ L. Haller, ‘Professional discipline for incompetent lawyers? Developments in the UK and
Australia’ (2010) 17 International Journal of the Legal Profession 83.

¢ Patel et al. (n. 20).
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When a lawyer faces a disciplinary tribunal, there is considerable discretion as to
how the case is dealt with. The case law does provide some limited guidance, which
can be helpful. The following are some of the key principles to emerge.

e Where a lawyer makes a genuine and honest mistake on a matter of professional
judgement, it is unlikely that this will result in disciplinary proceedings.®® If the
decision that the lawyer made was one that no reasonably competent solicitor
could have made, however, it could be inferred that it was not a genuine mistake
because the lawyer could not have properly addressed the issue.

o Ifafinding of misconduct is reached, then adequate reasons must be given for this
finding.%

e Sometimes, conduct by a lawyer outside his or her professional work was so seri-
ous as to undermine the confidence in the profession and so could be subject to
professional sanctions.®”

Able argues that it is not really ignorance of the rules that is the m.® It is also
notable that apologies and an assessment of character play rc&:@iy little role.*®

QS

()
Surprisingly, barristers had no effective con;m\ét’s system until 1997. Since 2006, the
Bar Standards Board has dealt with conztasfits. This now operates under the Legal
Services Board. '\
All chambers now operate @Q 2l complaints procedure. The head of cham-
bers has the responsibility for'settiig up such a procedure and ensuring that it oper-
ates successfully. 4

Barristers

K\

Bar Standar g’d complaints procedure

A disapp(@:& chent now has an alternative remedy to launching proceedings against
a barrist lients can complain to the BSB about inadequate professional service
and may be awarded up to £15,000 in compensation, although compensation is lim-
ited to the loss that is recoverable at law. The case is heard by a disciplinary tribunal.
If the tribunal dismisses the complaint, then the client can complain to the Legal
Ombudsman, who has the power to award compensation.

o

> Connelly v Law Society [2007] EWHC 1175.

% Quinn v Bar Standards Board, 23 February 2013.

7 Afolabi v Solicitors Regulation Authority [2012] EWHC 3502 (Admin).

% Able (n. 11).

? F Bartlett, “The role of apologies in professional discipline’ (2011) 14 Legal Ethics 49.

o
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The complaint may be heard by a three- or five-person disciplinary tribunal. This
is chaired typically by a Queen’s Counsel (QC) or a judge. The panel will also contain
a barrister and a layperson. The most serious sentence that a three-person panel can
impose is a suspension for up to three months. A five-person tribunal can suspend
barristers for any period of time or strike them off (disbar them).

The tribunal will focus on whether or not there has been professional miscon-
duct—defined as the barrister not adhering to the Code. It cannot cover com-
plaints that are not covered by the Code, for example simply that the advice given
was wrong.

The BSB gives the following as an example of how it might handle a complaint:

A litigant in person in a family case complained to the BSB that opposing counsel
in the case had lied to the Court. The complainant said that the barrister had delib-
erately given false information about the history of the case and had not given the
Court important financial statements.

Our Assessment Team looked at the complaint first to see if there wes nce of a
possible breach of the Code of Conduct. The Assessment Team thu §Sed it to our
Investigation and Hearings Team for a formal investigation to Lﬁg ed out.

Evidence was gathered as part of the investigation, inclu@g%\ e comments of all
relevant people involved and transcripts of hearings. That »vidence showed that the
barrister appeared to have breached the Code of Con: and those breaches were
serious. The investigation file was then sent to,s»Cerrister member of the Profes-
sional Conduct Committee for a report, wit!; @}ﬂnmendations on future action, to
be prepared for presentation to the full Q({mnit?ee. At the Committee meeting, the
Committee discussed the case and a; r@h,at:

o there was evidence that the baxriste:r had misled the Court;

e . . . .
e there were reasonable prgspects of securing a finding of professional misconduct
in front of a Tribun

)
o the regulatory &%}1 res would best be served by taking disciplinary action.

J
The Comn?e&lso took the view that the charges were serious, and if proved, the
barrister might be suspended from practice for more than three months. The Com-
mittee therefore referred the case to a 5 person Disciplinary Tribunal on two charges
of misleading the court contrary to paragraph 302 of the Code.

Following the necessary preparation by the BSB and the service of formal charges
on the barrister, an independent Disciplinary Tribunal was convened by the Coun-
cil of the Inns of Court (COIC). The Tribunal considered all the documentary and
oral evidence including all information that the barrister put forward. The Tribunal
found the charges proved on the basis that it was sure beyond a reasonable doubt
that the barrister had misled the court about the history of proceedings and that
crucial financial statements had not been presented to the Court. This meant that
the complainant’s ability to present her case to the Court had been adversely affected.
The Tribunal suspended the barrister from practising for 18 months and ordered the
barrister to pay the costs of the hearing.
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0 Scandal!

An enquiry was put in place to investigate the way in which the BSB dealt with
complaints about the behaviour of barristers. The LSB found, in 2013, that complaints
had lain unresolved for years. There were some cases going back a decade. The
investigation found that two in three of those who complain to the BSB think that they
are treated unfairly.”

The structure of the barristers’ profession

Chambers

up a company and operate through that, at least while purportirg.t as barristers.
That is still the general rule, but through alternative business's \c\ures (considered
later in this chapter), they may now be able to do so. Most b &2. s are self-employed
and the significance of that is set out in the Bar Code. ?3

AN

N

N\
Follow the Code ‘

The Bar Code, para 104(a), requires barrisi=rs:
(i) to be completely independent in cond'uct and in professional standing as sole
practitioners;
(ii) toactonly as consultants inctiucted by solicitors and other approved persons (save
where instructions car be vioperly dispensed with).

N\
&

It is, h(%ver, common for barristers to combine in chambers. There is no need for
them to do this and they can operate alone, but most choose to join chambers. By com-
bining with other barristers, they can share the costs of rent, training, and marketing.
Typically, a QC will head a chambers, but this is not compulsory. Often, a chambers will
have several QCs, but most will be junior counsel. The average size of chambers is around
30 barristers. Most will also have pupil barristers, who are training. There are also often
door tenants, who can practise from the building, but are not formally members of the
chambers. In England and Wales, there are around 300 sets of chambers.

It is common for chambers to employ a chambers clerk. Despite its name, this is a
senior and generally well-paid position. The clerk—in bigger chambers, supported by

Barristers can practise only as sole practitioners. Traditionally, barr:’;ters cannot set

70 Legal Services Board, Developing Regulatory Standards (Legal Services Board, 2013).
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ateam of assistants—arranges the day-to-day work of the chambers. Most importantly,
the clerk receives briefs and allocates them between barristers. It is a little-known
secret that it is very important for barristers to develop a good relationship with the
clerks! Some chambers employ a professional chambers manager.

Barristers and briefs

Barristers have traditionally been forbidden from acting directly for clients, but can
do so if briefed by a solicitor. Historically, this can be seen as the deal between the
professions: only barristers can advocate in court, but they can do so only if briefed by
a solicitor. While the attraction of this arrangement is evident from the point of view
of the professions, some clients feel that they are being made to pay twice. Further,
they find that the person representing their case in court is someone whom they have
met only briefly (excuse the pun!) and with whom they have not had the chance to
develop a relationship of trust.

There are arguments in favour of this division. It offers the client h@nd opinion
from an expert who is not influenced by knowing the client r‘“k Xy and who will
offer a fresh look, of the kind that a court will take. XC\

In recent years, direct access to barristers has graduelly ificreased. Now, it is pos-
sible for members of the public to instruct barrlster}x&mselves However, there are
important restrictions: this can happen only if the3 Aaifister has had more than three
years' call and has attended a training cours’ \) dealing with the public, keeping
records, and money-laundering regulatlon\ﬁ 1e%1rect access barristers must be reg-
istered with the Bar Council. Further 1tain matters cannot be dealt with by direct
access—notably, criminal procee n ily cases, and immigration issues.

Although the ban on public act®ss to barristers has been lifted a little, as will be
seen from these exclusionsyany Amportant issues cannot be dealt with in that way.
Further, barristers are*nO€;perraitted to hold client funds and cannot issue proceed-
ings or serve docu % This limits the kinds of matters that a client might want to
instruct a bagpi &'\ & do. Where direct access is used, it is typically used to obtain
advice (coungs opinion) on a particular matter or to engage in advocacy for a
small-scale piece of litigation.”

Licensed access to the Bar can be claimed in two ways: first, by members of a pro-
fessional body who are automatically given access to the Bar, which includes members
of the Institute of Chartered Accountants in England and Wales (ICAEW), for exam-
ple; second, individuals or bodies with specialist knowledge can apply to the BSB and
seek a licence to have direct access. Some police forces have done this. Where barris-
ters are doing licensed access work, there is no need for a special training, although
there are restrictions on when they can undertake advocacy.

71']. Flood and A. Whyte, ‘Straight there, no detours: Direct access to barristers’ (2009) 16
International Journal of the Legal Profession 131.
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Unlicensed access is permitted for any person. However, the barrister must be
satisfied that it is not in the client’s best interests to use a solicitor, and that the barrister
and client can complete any necessary court work themselves.

The guidance from the Bar Council includes the following list of factors to con-
sider when determining whether a client would be better off using a solicitor:

e Complexity of the case

e Nature of the lay client (some lay clients may be better suited to dealing with a bar-
rister directly than others)

e Capacity of the lay client to carry out the facets of the case that the barrister cannot
(correspondence with the Court, filing of documents etc)

o Availability of the barrister related to the probable length of the case

e Whether the administration of justice requires a solicitor

barrister and therefore, for example, requires an interpreter; f d for an inter-
preter to be instructed in the case would greatly increa: g@ ikelihood that the
case would not be suited to the public access scheme @"

e Whether the client, for whatever reason, is unable to commumc E asily with the

e However, each case should be considered individuaity’

Crime, family, and immigration work cannot b(\m}e on this basis. To do unlicensed
work, barristers must have practised for &Q\L\years since finishing pupillage and
completed a training course. Although oﬁ ‘te’a number of barristers have completed
the course, for complex cases and Atie:d 1nvolv1ng non-professional clients, most
barristers prefer a client to be G tcd by a solicitor.

It would certainly be wroﬁ‘) cay that the barristers’ and solicitors’ professions
have now fused. The ga§s Have been opened, however, and with alternative busi-

ness structures beco opalar, the professions are likely to grow ever closer in the

future. Q\ A

Becomiga Queen’s Counsel

As a barrister gains experience and reputation, he or she may seek to become a QC.
This is sometimes known as ‘taking silk’ This is usually after at least ten years’ practice.
QCs can typically ask for higher rates of pay and take on only more complex cases.
In particularly complex cases, a QC may be assisted by a junior barrister. Originally,
QCs were appointed in an informal process, involving discussions with the judiciary.
Now, there is a more open applications process. Applicants must apply anonymously,
and include references from judges and clients. Applications for silk are then consid-
ered by a panel. There is a hefty fee for the application. Notably, since the process has
become more open, a larger number of women and black and minority ethnic (BME)

72 Bar Council, Public Access Work: Guidance for Barristers (Bar Council, 2010), para. 44.
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applicants have been appointed, although they are still underrepresented. That issue
will be discussed further in Chapter 14.

McKenzie friend

If someone is not entitled to legal aid and cannot afford a lawyer, one option is to use
a ‘McKenzie friend, who can act as an advocate on the person’s behalf. Usually, this
will be someone with some legal knowledge, but who is not a trained lawyer. Before
someone can act as a McKenzie friend, he or she needs the leave of the court. The
Court of Appeal has confirmed that there is a presumption in favour of allowing a
McKenzie friend, but if it is an unsuitable person, leave may be refused.” In Re F,*
leave to appoint a McKenzie friend was refused because the person wishing to act was
a campaigner against the whole family justice system, who had breached conﬁdentlal-
ity in other cases and who failed to understand the role of a McKenzie fb d. Where
a McKenzie friend cannot be found, a person can act alone. \
&

(‘}\'
Alternative business structures X\

Solicitors typically operate through a partnershn\u a company. These firms often
employ not only solicitors, but also support, paralegals and trainee solicitors.
Traditionally, a solicitors’ firm has not be\t\ “)egmltted to offer services other than
legal services. For example, a firm c/od@}t set itself up as both a firm of solicitors
and an estate agent. If a firm had(begw-iéen to do this, it would have needed to cre-
ate two separate businesses tha < Hild be closely connected, but which would offi-
cially have had to be kept $erat:. Where there are close links, there are concerns
that conflicts of intere an 1 arise, and lawyers need to act carefully. For example,
the close links betweer*sabcitors and claims firms have been said by some to cre-
ate ambiguiti Q &iants. In the Legal Services Act 2007, however, the law was
changed to préyide much more flexibility and to permit the creation of ‘alternative
business structures’ (ABSs). These now mean that a single body can provide legal,
accountancy, and other services.”” Under ABSs, lawyers can now work alongside
other professionals, and, indeed, even non-lawyers can own and manage firms. This
means that not only might a firm of solicitors now employ an accountant and offer
‘one-stop shop’ legal and accountancy services, but also that non-legal groups, such
as supermarkets, could employ lawyers and offer legal services—hence the nickname
‘Tesco law’.

73 Mackenzie friend, Re O (Children) (Hearing in Private: Assistance) [2005] EWCA Civ 759,
[2006] Fam 1. 7 14 May 2013.
7> Boon (n. 16).
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As will have been clear from that brief introduction, the ABS can cover a wide
range of bodies. At the one extreme, they can be sophisticated services for commer-
cial clients, combining a range of specialist professional services;” at the other end,
they can be high-street names offering basic legal services to individuals—perhaps
particularly aimed at people who would not be familiar with legal services.

The idea of non-lawyers owning legal services has not been welcomed by every-
one.”” It will pose a challenge to the attorney—client privilege (see Chapter 5) because
the information given will not be restricted to a lawyer and a client. Prima facie, a
lawyer is not permitted to disclose information given by a client; if the lawyer is under
a manager who is a non-lawyer, then he or she may be expected to disclose the paper-
work. In an ABS, the best course of action is to request the client’s permission to share
the information with other staff in the firm as necessary. However, a client may well
be reluctant to consent to that. Further difficulties can arise with regards to conflicts
of interest. The basic rule is that a firm cannot work for two clients who have conflict-
ing interests. However, with ABSs involving a range of different essionals and
particularly being owned by a range of bodies, it will become Vi rd for them to
ensure that there are no conflict difficulties.

Lawyers may, however, welcome a new source of i i &nt and may be able to
open up new markets by providing a range of servic eb Jt'is even possible that ABSs
could be listed on the stock exchange and a marl«’,« b.lkn up in ownership of them.

All ABSs must be approved by the Legal Q\yljces Board, although the LSB has
authorised the Law Society to give approval f’“\‘}o behalf.”® Once approved, non-lawyers
can be involved in a professional, mangg\ﬁn A1, 0r ownership activity, including as part-
ners. They cannot, of course, practife *c/lawyers The ABS has proved popular, with
65 applications being made v(h aile first two weeks of applicants being accepted.
External investors may be attracted by the opportunity to invest in commercial firms,
especially given their re d ot reliable and high profitability.

A smaller law ﬁr@ﬁ be attracted by the benefit of being linked to a well-known
household bra?*x ilae or simply a national group.”” National chains, such as
Face2Face 412 and High Street Lawyer,* have been launched.

The cliefif may gain from this too: greater competition may increase investment in law
firms, resulting in improvement to the range of services offered. It is, however, likely that
there will be a decline in the number of independent high-street firms. Reardon draws

76 A. Perlman, ‘Toward a unified theory of professional regulation’ (2003) 55 Florida Law
Review 97.

77 K. Reardon, ‘It’s not your business! A critique of the UK Legal Services Act of 2007 and why
nonlawyers should not own or manage law firms in the United States’ (2012) 40 Syracuse Journal of
International Law and Commerce 155.

78 Legal Services Act 1997, s. 27 and Sch. 10.

7 N. Jarrett Kerr, ‘Alternative business structures: The long pregnancy’ (2011) 11 Legal
Information Management 82.

8 www.face2facesolicitors.net/ 81

www.highstreetlawyer.com/
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attention to the opticians market, in which, despite some big-name players, small inde-
pendent opticians seem to have managed to survive. There is, however, a real fear that the
marketing, brand, and economic power of the large firms will offer a challenge with which
small firms will not, in the long term, be able to compete.

Legal education

At the heart of professionalism is the claim that there are special skills and knowledge.
It is therefore essential that all those who practise professionally as lawyers have been
educated and trained to the appropriate level.

There are currently four educational elements required of all practising lawyers:

1. the qualifying law degree (QLD) or a one-year conversion course (the Graduate
Diploma in Law, or GDL);

2. the vocational training year (the Legal Practice Course, or LPC; oi@Bar Profes-
sional Training Course, or BPTC); % @
\

3. working as a trainee solicitor for two years or as a 1954 (Q}rrister for one year

(pupillage); and CHN
4. continuing professional development (CPD) pos’\lg}xﬁﬁcation.
AV
We will consider each of these in turn. . AP
NAN>))

A\
The qualifying law degree OQ\

A solicitor or barrister must comgx = a full-time law degree, or a degree in another
subject and then the graduate (fp1oma course (commonly known as the ‘conversion

course’). There is anoth ate and that is to qualify as a member of the Chartered

Institute of Legal Exec&kv es (CILEx) and then to take the solicitors’ vocational course.
The law degree)dtit is to count for the professional bodies, has to be a qualifying

law degree ( ). It requires coverage of the six pillars:

e tort;

e crime;

e land;

e equity and trusts;

public law; and

European law.

This is controversial for several reasons, as we shall now see.

82 Reardon (n. 77).

99



100

3 THE REGULATION OF THE LEGAL PROFESSION

Which subjects are on the list?

First, there is disagreement about which subjects are or are not on the list.** For exam-
ple, why is personal property not included, or the law of property or family law? Why
is commercial law, which is important for many practising lawyers, not required? The
great Peter Birks was highly critical of insistence on the foundational subjects:

The greatest absurdity which will now be continued for the best part of a decade is
the combination of a list of compulsory subjects and the impossibility of substitution.
It means in effect that nearly half the time available must be clogged up with courses
pitched at the most superficial level. There is so much that has to be done in each
compulsory module that superficiality is inevitable. Look for example at Public Law,
and calculate the time available for administrative law or human rights. A law school
which wants to give depth a priority over breadth is crippled by these prescriptions,
for no reason at all beyond a bureaucratic refusal to contemplate a more flexible
system. If, for example, someone has done company law, commercial law, family law
and labour law, no case whatever can be made for worrying abeut (b mission of
some part of the so-called foundations.*

For the purposes of this book, a key question is whetl&\%al ethics should be a
compulsory subject on the law degree.

Recent history on legal education has been 1 WY influenced by the Ormrod
Report of 1971, the Benson Report of 1979, t(“Ad the Marre Committee Report
in 1989.% One debate that runs through thes: reports is the division between the
academic year and the vocational year. J”\ }r'e%trngly, the reports acknowledged that
ethical issues were important for la ?s ‘The Benson Report states:

It is essential that throughov.gl*o iraining students should be impressed with the
importance of mamtarmng,e* ical standards, rendering a high quality of personal
service, maintaining asguved relationship with clients, providing information about
work in hand for‘c ».avoiding unnecessary delays, maintaining a high standard
in briefs an a \ *1(,n for trial, promptly rendering accounts with clear explana-
tions a ? dl*-;, tu other matters mentioned elsewhere in this report.®

The Marre Report specifically acknowledged the need for ‘an adequate knowledge of
professional and ethical standards™® but it was unclear at what stage of the legal edu-
cation this was to be imparted.

8 R. Huxley-Binns, ‘What is the “Q” for?’ (2011) 45 The Law Teacher 294.

8 P. Birks, ‘Compulsory subjects: Will the seven foundations ever crumble?’ (1995) 1 Web
Journal of Current Legal Issues 1, 7.

8 Justice Ormrod, Report of the Committee on Legal Education (Lord Chancellor’s
Department, 1971).

8 R. Benson, The Royal Commission on Legal Services (Lord Chancellor’s Department, 1979).

8 The Committee on the Future of the Legal Profession, A Time for Change (General Council of
the Bar and the Law Society, 1988). 8 Benson (n. 86), para 39.47.

8 Committee on the Future of the Legal Profession (n. 87), para. 12.21.
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How law is to be taught

Another issue of controversy surrounds whether law degrees should be taught using
the positivist approach towards the law—that is, the view that law can be learned by
looking at the legislation and cases alone. Critics argue that we must understand the
social, political, and moral context within which the law operates in order to come to
a full comprehension of the law.

There is a tension among universities and even among academics over the extent
to which legal study at degree level at university should be designed to prepare
someone to be a lawyer. Clearly, the profession’s main aim is that law degrees pro-
duce competent lawyers. However, academics seek academic respectability: want-
ing to engage in theoretical, interdisciplinary, and critical work. If academic lawyers
are seen simply as people who teach rules to students, they will not be held in high
esteem in the wider academic community. Anthony Bradney rejects the view that
the law degree is about preparing people to be professional lawye‘,ﬁ\He has a

grander aim: the fulfilment of human flourishing. Contrast that % e view of
Stephen Mayson: % \'@
[T]he starting point for considering changes to professiona! ducation must be

the needs of the employment market for qualified lawyet \\ , in particular, those

parts of the market that offer employment to the gzeatest number of trainees and
newly qualified lawyers.*! \': \\f)

Clearly, students must be part of the discussie &%neir payment of fees arguably gives
them a greater stake in the content of the\charse. Those seeking ‘value for money’
will seek a degree that best places i1 the market to get the career that they
want. ‘Commercial awareness’ c@r&x vop in a study of what solicitors are looking
for in graduates, yet few univepsiiy.courses teach that, at least in their compulsory
courses.”? Others emphasi§eiie importance of the use of information technology
in the modern commer'éi4i world, yet that is rarely a major part of a law degree.”
However, it shoul oted that only 60 per cent of law graduates go into legal prac-
tice, so ensu?&hat tii¢ degree provides a broad range of skills that might be used
in a range of Occupations seems sensible. Only just over half of qualified lawyers
have a law degree.

% A. Bradney, ‘English university law schools, the age of austerity and human flourishing’ (2011)
18 International Journal of the Legal Profession 59.

1 S. Mayson, The Education and Training of Solicitors: Time for Change (Legal Services Institute,
2010), 4.

2 C. Strevens, C. Welch, and R. Welch, ‘On-line legal services and the changing legal mar-
ket: Preparing law undergraduates for the future’ (2010) 45 The Law Teacher 328.

% C. Strevens, ‘The changing nature of the legal services market and the implications for the
qualifying law degree’ (2011) 1 Web Journal of Current Legal Issues 1.
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The vocational year

The vocational year comprises a one-year course: the Bar Professional Training Course
(BPTC) for barristers and the Legal Practice Course (LPC) for solicitors.”* These are
designed to improve the quality of knowledge and skills needed for a practical lawyer.
Their development might be seen as acknowledgement that the academic law degree
was not providing the complete skill set required to practise.

The aim of vocational training has been said by the Solicitors Regulation Authority
to be to:”

1. research and apply knowledge of the law and legal practice accurately and effec-
tively

2. identify the client’s objectives and different means of achieving those objectives
and be aware of

— the financial, commercial and personal priorities and constrai ts to be taken
into account

— the costs, benefits and risks involved in transactions or v gﬂ\)%ctzon
3. perform the tasks required to advance transactions or p

4. understand where the rules of professional conduc \n impact and be able to
apply them in context -\

5. demonstrate their knowledge, understandi nj&aﬁ) skills in the areas of:
- Professional Conduct and Regulatu)rr \\

- the core practice areas of Bu§1\s¢s t’aw and Practice, Property Law and
Practice, Litigation and the Q% of wills and administration of estates and

taxation C N7
— the core skills of Practic 1 2gal Research, Writing, Drafting, Interviewing and
Advising, and Advocacy

Students should a s@)c abie to transfer skills learnt in one context to another;

6. demonstr (r i'nowledge, understanding and skills in the three areas covered
by th? e alelectives, and
7. reflect'on their learning and identify their learning needs.
The overarching aims of the BPTC are to:
e prepare students of the Inns of Court for practice at the Bar of England and Wales;

e prepare students for pupillage; and

e enable students of the Inns from overseas jurisdictions to acquire the skills required
for practice at the Bar of England and Wales, thereby assisting them to undertake
further training or practice in their home jurisdictions.

** P.Knott, ‘Becoming a lawyer: Entrylevel training for the legal profession’ (2010) 19 Nottingham
Law Journal 42.
% SRA and BSB, Legal Practice Course Outcomes (SRA and BSB, 2011), 2.
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Specific objectives of the course are to:

e bridge the gap between the academic study of law and the practice of law;

e provide the foundation for the development of excellence in advocacy;

e inculcate a professional and ethical approach to practice as a barrister;

e prepare students for practice in a culturally diverse society;

e prepare students for the further training to be given in pupillage;

e equip students to perform competently in matters in which they are likely to be
briefed during pupillage;

e lay the foundation for future practice, whether in chambers or as an employed bar-
rister; and

e encourage students to take responsibility for their own professional development.

In recent years, a group of major commercial firms has created a City L @hat focuses

on preparing graduates to work in a commercial setting. This has'o % somewhat

controversial. The setting up of different training for different . @ f legal practice
may be seen as a challenge to the unity of the legal professm&\f‘}

MDA

\(/
"
The training stage involves a period of trainin Mx)skmg with a professional. For a bar-
rister, this is a one-year pupillage; for solch:’ S wtwo- -year traineeship.®

Training and pupillage

4

Continuous professional d@g@pment

Much CPD within the legal p, feSsion takes the form of lawyers remaining up to date with
the latest developments i }Sgw and procedure.” Although lawyers must attend CPD
sessions, there is httle.agxnpu to ensure that they have understood what they have heard.

The place (Qethics in legal education

As already indicated, teaching ethical principles has traditionally played a lowly
part in legal education. The kindest way of putting it might be that it has been seen
as a consistent theme in all topics and so as not requiring explicit articulation.
There are a number of reasons why ethics have played a relatively small part in
legal education.”® First, there is general feeling that ethics cannot be taught. If a person

% J. Ching, ‘“The significance of work allocation in the professional apprenticeship of solicitors’
(2012) 34 Studies in Continuing Education 57.

°7"]J. Ching, ‘Solicitors’ CPD: Time to change from regulatory stick to regulatory carrot?’ (2011) 3
Web Journal of Current Legal Issues 3.

% J. Hodgson and N. Peck, ‘How “vocational” do law schools want to be? A brief comparison of
England and the USA’ (2010) 19 Nottingham Law Journal 45.
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is of a dishonest disposition, then there is no point teaching him or her about hon-
esty. For many ethical issues, our consciences or instincts will tell us what to do and
encouraging people to follow that is more reliable than setting down rules. Teaching
ethics is therefore in danger of teaching the obvious.

Second, for some, lawyers’ ethics are a matter of practice. They elide into issues
such as speaking nicely to clients and negotiating well, and so are better matters for
the professional training period than a law degree.

Third, there is, as will be apparent in this book, a danger of reducing ethical analy-
sis to a set of rules. Ethical responses must be sensitive to the particular contexts and
individuals involved. It may be more ethical to encourage lawyers to seek a solution
to dilemmas that works for the good of the particular client in the particular context
than to require them to follow abstract rules.

Fourth, there may be a question whether ethics is even appropriate to the pro-
fession. Lawyers are meant to be competitive, individualistic, ruthless, legalistic,
authoritative; asking them to be moral might, in fact, be dangeroys,\t invites con-
troversy: whose ethics and whose morals are we going to tea \]{&15 interesting
that writing on legal ethics, such as this book, generally ox3ids the controversial
and focuses on the ‘legal” issues, such as duties of QCYX\I\” tiality. What of love?
Fear? Altruism? Joy? Where do these fit in with legal ¢thics?*

Support for the importance of ethics in legal e,n&ghon may come from a range of

points of view. Brownsword suggests the follgv= \3 groups of supporters.'®
o N
1. The legal idealist sees law as 1nev1tab1§ ‘23d unavoidably moral. Legal argument

must, in its nature, involve moral g\nent because law grows from and is shaped
by moral principles. It is s p@ \possible to teach or to understand law in an
amoral context. 6

intersect, and tha nderstanding of ethics is necessary for those cases. This, if

2. The intersectionist segé that there are some cases in which law and moral issues
you like, is a rdfoderate version of the legal idealist.

3. The co 5: believes that the law can be understood only in its broad con-
text. Thi§includes the economic, political, and social realities within which the law
operates; it also operates with the ethical principles prevalent in society.

4. The liberal argues that law degrees should give lawyers a broad education, with an
understanding of the law, but also an ability to critique it—and that this requires an
understanding of moral principles.

% A. Boon and J. Levin, The Ethics and Conduct of Lawyers in England and Wales (Hart,
2008), 166.

100 A. Brownsword, ‘Ethics in legal education: Ticks, crosses and question marks’ (1987) 50 Mod-
ern Law Review 529.
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@ Alternative view

Is it really possible to teach ethics ‘in the classroom’? The world of a practising solicitor
or barrister is a mystery to many students, and indeed many lecturers. It is one thing to
decide what is the right thing to do within a classroom, when we have plenty of time to
think, but in a high-pressure, fast-moving environment, it is far from straightforward.
Further, the cultural pressures generated by the expectations of those senior to us and
of the firm in general can have a powerful effect. Might it not therefore be better to
delay ethics training until someone has worked for, say, a year with a firm? Or is that an
argument for training both during a degree and beyond?

The delivery of ethics

If we accept that ethics should be included in a law degree, in wi %i(&hould it be
taught?

1. Should ethics be a stand-alone subject or included in ew*v&ﬁplc? The argument for
keeping it separate is twofold. First, some topics, sug wconﬁdentlahty apply across
the board, whether we are talking about family law i@f) law; or contract law. Unless it is
given its own designated place, it may slip bgtwu@ the cracks and no subject will cover
it, or it will become highly repetitive. Secom’ e isa danger that some of the broader
tensions between lawyers’ ethics may m artlculated For example, the distinction
between the family lawyers and il lawyers may never be explored if they are
treated separately. On the othe Cwa, there are dangers that if legal ethics are taught
as a stand-alone topic, thepwi'l noc be treated as seriously as a ‘hardcore legal subject;
such as contract law, 1y even be ‘relegated’ to a sideline or as part of the general
introductiontoal wree. This need not happen. More significantly, legal ethics may
be seen as isola@rr,m real practice. The solution is obvious: we need both approaches.
Legal ethicSghotild voth be studied as a subject in its own right and integrated into the
syllabus generally.

. It is easy to reduce lawyer’s ethics to a set of rules—“Thou shalt not'—and weaken
the significance of a truly ethical approach. Deborah Rhode has warned against
ethics courses becoming ‘unethics...the careful delineation of precisely how far
the lawyer can go without disbarment, with copious suggestions on how to do
things lawyers ought not to be doing’ '™

There is a particular danger of this given the emphasis on commercialisation. If
firms want to do everything that they can to make money and make themselves as
attractive as they can to clients, there is a danger that legal ethics will be perceived

10 D. Rhode, Access to Justice (Oxford University Press, 2004), 34.
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as a barrier to those goals. The temptation is therefore to restrict ethical limitations
to as narrow a band of cases as possible, so ‘liberating’ the lawyer to increase profit
and do what the client wants.

3. There is also a danger that, by reducing ethics to rules, we rob people of ethical
judgements. Some of the most unethical conduct that we have seen lawyers com-
mit has been technically within the rules, but should have been clearly immoral.
The issue here is to ensure that students realise that the rules on ‘lawyers’ ethics are
not meant to supplant the basic principles of behaving properly. A study of ethics
should not rob someone of ethical common sense.

4. One of the difficulties is how to deal with morally controversial topics. It is under-
standable that universities and professions do not want to be seen clearly to take
sides on a controversial issue. You do not see, for good reason, a law faculty pro-
claiming that it opposes the right to die and supports the right to life of a foetus—in
part, no doubt, because there would be no agreement among the faculty members
on such a matter. However, there is no real problem here: not ﬁ\@ ecturers seek

to turn students into clones of themselves!'”* Lecturers aig likely to want to
encourage students to think about and articulate th %rent views that can be
taken. So too with ethics. N

1‘\ A\

Some of these issues feed through into the style pf,‘cc&.hing legal ethics. This tends not
to be the old-fashioned way in which core sua 5{,{{ are often taught: setting out key

definitions and central legal principles, an;‘(:'_\,} cases and statutes. Rather, hypotheti-

of .
cal scenarios are given, and students are {hem t—glcouraged to discuss and explore these.

This practice has several benen&%n students need to think through their ethi-
cal analyses and not assume that ‘Fveryone would agree. ... For example, I remember
giving a group of students a sce fiio in which a professional, after a busy day at work,
went home and discussed her clients with her husband. Interestingly, there was one
group of students whio’ywere shocked and thought that there could be no question but
that this was ¢ ctelv wrong. Another group were astonished that anyone would
think thelq& 4ything wrong with this scenario. (This latter group contained many
students who experienced this as normal home life!) At least one benefit of the exer-
cise was that the two groups came to realise that we cannot always assume ‘Everyone
thinks.. on an issue.

Second, that same scenario revealed another issue. As the discussion developed, it
became clear that more information was required to determine the answer. If all that
the lawyer was telling her husband was that a client came in wearing a wild orange
suit, no one thought that there was anything wrong with this. Similarly, if the law-
yer was telling her husband information that would help the husband’s business, all
agreed that this would be wrong. So it became clear that much would depend on the
precise circumstances.

122 What an awful thought!
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A third benefit of this approach is that it can bring home to students the strength
of feelings. Some might see some of the rules of ethics as technical, but hearing from
others the impact of a breach is powerful. I remember hearing a student describe her
experience of a doctor telling her mother what the student had disclosed and discuss-
ing the impact on her life. Suddenly, the rules on protection of confidentiality did not
seem so dry after all!

Another approach is using role play. There is some evidence that persuading people
to act out ethical behaviour encourages people to act in that way. It also helps them to
appreciate and discuss how behaving in the ethically appropriate way can be challeng-
ing. This can take place in the classroom, but more significantly as part of the trainee-
ship that the professions offer. One of the roles of the close supervision in the first year
or two of practice is to ensure that ethical standards are kept up.

Role play also encourages ‘self-reflection. Why did people act as they did? What
were their true motivations? Was there a more ethical alternative? Encouraging law-
yers to ask themselves these questions is good practice. Where universitieswoffer clini-
cal practice or pro bono work, this can perform this role too.'” A\

Perhaps it is worth ending this debate over reform of legal ¢ M@ﬂon with a refer-
ence to the views of Lord Neuberger of Abbotsbury: Q ’
There is real reason for doubting whether there is that. v achw wrong. UK lawyers enjoy
a high worldwide reputation. Places on our un1v Xa’:v degrees, at both under-
graduate and postgraduate levels, are highly soﬁ"n\after Research and publications
of academics in our universities are of high val feund enjoy international recognition.
Our courts and our substantive law are p\%e 1 groughout the world—not only by
those who seek to litigate in our co L also by those who seek our judges and
lawyers out to assist them in the (e'v op:hent of their laws and justice systems.'*

The Legal Educatio ) ..ammg Review

In 2013, a major r \cf ‘egal education and training was produced.'® The Legal
Education an@& ug Peview (LETR) summarised its main findings as follows:

Quality

e strengthen requirements for education and training in legal ethics, values and pro-
fessionalism, the development of management skills, communication skills, and
equality and diversity;

e enhance consistency of education and training through a more robust system of
learning outcomes and standards, and increased standardisation of assessment;

1% D. Nicolson, ‘ “Education, education, education”: Legal, moral and clinical’ (2008) 42 The Law
Teacher 145.

1 Lord Neuberger of Abbotsbury, ‘Lord Upjohn Lecture 2012: Reforming legal education’
(2013) 47 The Law Teacher 4, 6.

1% Legal Education and Training Review, Setting Standards (LETR, 2013).
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e place greater emphasis on assuring the continuing competence of legal service
providers through a system of continuing professional development that will
require practitioners more actively to plan and demonstrate the value of continu-
ing learning;

e require regulators to gather and make available key data and information that
will reduce information gaps, support decision-making by prospective entrants,
consumers and employers, and increase the effective market regulation of LSET.

Access and mobility
o establish professional standards for internships and work experience;

e enhance quality and increase opportunities for career progression and mobility
within paralegal work, by encouraging regulatory and representative bodies
to collaborate in the development of a single voluntary system of certification/
licensing for paralegal staff, based on a common set of paralegal outcomes and
standards;

e provide higher quality and more accessible information ou ‘f\@\ge of legal
careers and the realities of the legal services job market; N\

e support and monitor the development of higher appr *i%ihips atlevels 6-7 as a

non-graduate pathway into the regulated sector.
1‘\ )\ ¥
Flexibility
6\()
e expect regulators to co-operate in setting.aniceomes for LSET to ensure equiva-

. ~
lence of baseline standards; ";, 1\\,)

o clarify systems for accreditation of.\#or learning and transfer between profes-
sional routes, and ensure that J9 not create unnecessary barriers to progres-
sion; C A

4

e remove requirements intraining regulations that unduly restrict the development
of innovative and ble pathways to qualification, including the more effective
integration of z@toom— and workplace-learning.'%

The Legal Sep¥ides board has announced that a period of consultation will take
place on to imnpiement these reforms. It is seeking responses particularly on five
principles:
i. Education and training requirements focus on what an individual must know,
understand and be able to do at the point of authorisation
ii. Providers of education and training have the flexibility to determine how best to
deliver the outcomes required
iii. Standards are set that find the right balance between what is required at entry
and what can be fulfilled through ongoing competency requirements

iv. Obligations in respect of education and training are balanced appropriately
between the individual and entity, both at the point of entry and ongoing

106 TETR (n. 105), 121.
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v. Education and training regulations place no direct or indirect restrictions on the
numbers entering the profession'®”

It is too early to know quite what reforms will emerge from the LETR and the further
consultations, but the following points seem to be clearly emerging.

1. There is a need to provide better training on some of the practical skills that people
need in the profession, such as communication skills.

2. Ttis important that lawyers are trained in ethics.

3. There needs to be flexibility so that training can match the kind of work that a
lawyer might undertake. So someone seeking a career in commercial law does
not necessarily need the same training as a person intending to work in crimi-
nal law.

4. Ensuring the education and training process produces a diverse profession.

S

Conclusion ,‘ a\

It is essential that the legal profession is well regulated ‘h&}ubhc must have con-
fidence that lawyers will treat them well and that th° Nents will be compensated if
the lawyers do not. Lawyers need to have clear gu"Q(rxe regarding what is or is not
expected of them. Lawyers play a central role m,f@g Yegal system, and if that is to flour-
ish, it is important that lawyers perform tbe»'“ e that they should.

However, the regulation of the lega “oression is difficult. It can be used by gov-
ernment to control lawyers and ak3 sure that they do not cause the authorities
too much trouble. On the other hand, there are complaints that the codes are more
concerned with maintainir@hf reputation of the legal profession than promoting the
3 3 108
interests of clients \Q’

@ Funhv{gﬁ*
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